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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that, the prosecutrix, a 

differently abled person, lodged an ejahar in the Borghat OP, under Tezpur PS 

alleging that, one day, about six months ago, while she was alone at home, at 

about 10 p.m., the accused person Rafiqul Islam taking advantage of absence of 

her family members, wrongfully entered into her house and forcibly committed 

rape on her. The accused person threatened to kill her, in case, she disclosed the 

fact to anybody else. As a result of which, became pregnant.  

 

2.   After receiving the aforesaid ejahar, the I/C of Borghat  Out Post, 

made a GD Entry and on the basis of said GD Entry by forwarding the ejahar to 

O/C, Tezpur Police Station for registering a case. Accordingly, the O/C of Tezpur 

PS registered a case, bearing Tezpur Police Station Case No. 841/13 u/s 

448/376/506/34 of IPC. During the period of investigation, the Investigating 

Officer produced the victim for medical examination. After conclusion of 

investigation, the Investigating Officer submitted the Charge sheet against the 

accused u/s 448/376/506 of IPC.  

 

 3.  After appearance of the accused, the learned Addl. Judicial 

Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charge was framed against 

the accused under Sections 448/376/506 of IPC. Then the contents of charge 

was read over and explained to the accused, to which he pleaded not guilty and 

claimed to be tried.  

 

4.  In order to bring home the charges the prosecution has examined 

as many as 8 (eight) PWs, including the informant–cum-victim. Then the accused 

has been examined u/s 313 CrPC. The pleas of the accused are of total denial 

and he has declined to adduce any defence evidence.   
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5.    Points for determination : 

 

(1) Whether the accused person, 6 months before, on 05-07-

2013, at night, at about 10 p.m., at Korioani Bangali under Tezpur PS, 

committed house trespass by entering into the residential house of the 

victim in order to commit the offence of rape on the victim and thereby 

committed an offence u/s 448 of IPC  ? 

 

(2) Whether the accused person, on the same day, time and 

place, committed rape on the victim and thereby committed an offence 

u/s 376 of IPC    ? 

 
(3) Whether the accused person, on the same day, time and 

place, committed criminal intimidation by threatening to victim with 

dire consequence to her person in whom she is interested with intent 

to cause alarm to victim or to cause her to do an act which she is 

legally bound to do or to cause her to omit to do an act which she is 

legally bound to do (to kill the victim) and thereby committed an 

offence punishable U/S 506 IPC ?. 

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1 Dr. Tutumoni Hadique (MO), stated that 05-07-2013, she 

was posted at Kanaklata Civil Hospital, Tezpur as Medical and Health Officer-I 

and on that day, she examined the victim girl, in reference to Borghat OP, GDE 

No. 71, dated 05-07-2013, on being escorted by HG Hafijul and WHG Honi Das.  

On examination, she found the  following :  

  Height – 105 cm, weight – 30 kg, Teeth 14/14 

  Menstrual history – a mensrehaea for last 5 months.  

  History of sexual exposure – present.  
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  Victim girl is well dressed, neat, tidy, short stature with gait  

    abnormality.  

  Secondary sexual characters are well developed.  

  Hymen absent. Height – upto unbiticus.  

  No mark of injury in her body as well as on her private parts.  

 Investigation report –  

  Urine of HCG – positive. Done at Assam X-ray Clinic and 

Laboratory by Dr. D. Mahanta, Pathologist.  

  Vaginal smear for spermatozoa – no spermatozoa, done at 

Kanaklata Civil Hospital, Tezpur.  

  X-ray wrist joint, elbow joint, iliac crest done at Assam X-ray Clinic 

& Laboratory by Dr. P. K. Barman, Radiologist.  

 Reports –  

  Union of the epiphysis of the lower ends of left radius and ulna 

are complete.  

  All epiphysis of the bones around the left elbow joint have fused 

with their respective shafts.  

  Epiphysis of the iliac crest has appeared but remains open.  

 Opinion –  

  Age of the person under investigation is above 18 years.  

  US for pregnancy test – normal 18 weeks intra-uterine pregnancy.  

  Impression –  

(1) No sign of rape. 

(2) Age of person is above 18 years.  

(3) No injury seen in her private parts as well as other parts of 

the body.  

Ext.1 is the medical report and Ext.1(1) is her signature.  

     

8.  PW-2, the prosecutrix, stated that she knows the accused person 

Rafiqul. One day, at about 10 months ago, at about 2 a.m., (mid-night) she was 

sleeping at her home. There was no other family members at home. The door of 

the house was opened. The accused used to come to their house off and on. 

Later on, the prosecutrix stated that the accused person entered into the house 

by breaking open the door and thereafter, outraged her modesty putting a „dao‟ 

in the neck. After such outraging of modesty by the accused person, her 
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menstruation was stopped and while she demanded money from the accused for 

her abortion, the accused being refused, she approached his mother, who asked 

her to go to the doctor. Then, she went to the doctor and the doctor advised her 

to compromise the matter as she carried pregnancy. She thereafter, went to 

Tezpur Civil Hospital and then the doctor of Tezpur Civil Hospital sent her to 

GMCH, Guwahati. At Guwahati, she gave birth a male child by way of caesarean 

operation. Now, her male child is about five months. The accused person not 

taking care her at all, she lodged the ejahar. Police recorded her statement and 

sent her for medical treatment.  

 

9.  PW-3, Achiya Khatun, stated that she knows the accused Rafiqul 

Islam. The prosecutrix is her sister-in-law („nanand‟). The incident occurred 

about one year ago. The accused person often used to come to their residence 

and used to talk with the prosecutrix. She because of her illness, used to stay at 

her parents home for certain period. Returning her husband‟s home, she came to 

know that the prosecutrix became pregnant and told her that the accused person 

was responsible for her pregnancy.  Later on, the prosecutrix gave birth a male 

child at Guwahati by way of caesarean operation. The doctor from Tezpur 

advised the prosecutrix to go to Guwahati.  

 

10.  PW-4, Johar Banu stated that she knows the accused person and 

the prosecutrix is her daughter, who is a dwarf. The accused person often used 

to come to their residence and the accused person caused pregnancy of her 

daughter. Her daughter subsequently, by crying stated that the accused person 

damaged her chastity. Thereafter, the public after discussing the matter, sent 

the victim to doctor. Later on, the prosecutrix gave birth a male child and the 

prosecutrix lodged an ejahar.  

 

11.  PW-5, Kasem Ali, stated that he knows the accused person and 

the prosecutrix. The incident took place about 1 ½ year ago. At the time of 

occurrence, he was working in the paddy field. After one month of the incident, 

he came to know that the accused person going to the house of the prosecutrix, 

committed rape on the prosecutrix and thereafter, threatened her to kill if she 

had disclosed the matter to others. The villagers coming to know about the 

incident, convened a village mel, but the accused person did not accept the 
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village bichar. Then, the prosecutrix lodged the ejahar. He came to know about 

the incident from his mother and the local people. The prosecutrix is a dwarf and 

differently-able person. Later on, the prosecutrix gave birth a male child at 

GMCH, Guwahati. The prosecutrix‟s child is now 7 months old.  

  

12.  PW-6, Royatun Nessa, stated that she knows the accused person 

and the prosecutrix. She often saw the accused person coming and going to the 

house of the prosecutrix. The prosecutrix told her that the accused person 

committed rape on her. As a result of which, she became pregnant. There was a 

village mel in this regard, but the father of the accused person did not accept the 

village mel. Then, the prosecutrix lodged the ejahar. Later on, the prosecutrix 

gave birth a child at GMCH by way of caesarean operation. The prosecutrix is a 

dwarf.  

 

13.  PW-7, Safiqul Islam, stated that he knows the accused and the 

prosecutrix. One day, about two years ago, the accused person came to their 

residence. After some days, he came to know that the prosecutrix became 

pregnant. The prosecutrix told her mother that the accused person while coming 

to her (prosecutrix) residence, the accused person made her pregnant. Then, her 

mother asked the prosecutrix to go to the doctor. There was a village mel for 

this incident and the village people asked the accused to accept the prosecutrix, 

who refused. Subsequently, the prosecutrix, his aunty, gave birth to a male child 

by way of caesarean operation, who is now one year old. The prosecutrix is a 

dwarf, about 2 ½ feet high and about 32 years old.  

 

14.  PW-8, Rajani Kanta Barman, SI of Police, stated that on 05-07-

2013, he was serving as attached Officer at Borghat OP and on that day, the 

ejahar lodged by the prosecutrix, made a GD Entry No. 71/13, dated 05-07-

2013, and forwarded the ejahar to Tezpur PS for registering a case. The in-

charge of the OP entrusted upon him the investigation of the case. He then, 

found the informant at the PS and recorded her statement and sent her for 

medical treatment. Thereafter, he visited the place of occurrence, prepared a 

sketch map and recorded the statements of the witnesses. He arrested accused 

Araj Ali and enlarged him on bail as per order of the Court. The co-accused 

Rafiqul Islam was arrested by his predecessor and sent him to jail. His 
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subsequent IO Jagadish Ch. Debnath perusing the case diary, laid charge-sheet 

u/s 448/376/506 IPC against the accused Rafiqul Islam. Ext.2 is the ejahar and 

Ext. 2(1) is the signature of Bidyut Bikash Baruah, the then O/C, which he knew. 

Ext.3 is the sketch map and Ext. 3(1) is his signature thereon. Ext. 4 is the 

charge-sheet and Ext. 4(1) is the signature of Jagadish Ch. Debnath, which he 

knew.  

 

15.   It is not in dispute that the victim (PW-2) is a major, above 18 

years of age.  

 

16.  Delay in lodging the ejahar :  

 

  From the ejahar ( Ext.2), it is seen that the ejahar was lodged on 

05-07-2013 and the incident took place about six months prior to lodging of the 

ejahar i.e. 05-07-2013. The victim in the ejahar stated that she did not disclose 

the fact of commission of rape as the accused person threatened her to kill, in 

case of disclosure of the same. It is also stated in the FIR that for waiting a 

decision of the Panchayat, it was delay in lodging the ejahar. The victim (PW-2) 

in her deposition also stated that the accused person having not taken any steps 

for her child in her womb, then lodged the ejahar. Thus, it is seen that 

prosecution has been able to properly explain the cause of delay in lodging the 

ejahar.  In this respect, a decision reported in AIR 2006 SC 3084 may be 

referred, wherein at para No.5, the Hon‟ble Supreme Court observed, as follows - 

 

“…….Thus, delay in lodging the first information report 

cannot be used as a ritualistic formula for doubting the 

prosecution case and discarding the same on the ground of delay 

in lodging the first information report. Delay has the effect of 

putting the Court on guard to search if any explanation has been 

offered for the delay and, if offered, whether it is satisfactory.”  
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Legal position :  

17.   House trespass u/s 448 IPC 

 

    In order to constitute an offence u/s 448 IPC, the prosecution 

must  prove :  

 

 (a) the accused committed criminal trespass ; (b) that he trespassed 

by unlawfully entering into or by remaining on the property unlawfully after initial 

lawful entry ; (c) that such trespass was in respect of a building tent or vessel 

(d) that such building, tent or vessel was used as a human dwelling or as a place 

of worship or as a place for storing property. 

 

  Here, PW-2, the victim, is the prime witness in this case. Her 

depositions is that on the night of occurrence, at about 2 O‟clock ( late night), 

the accused person unlawfully entered into her house by breaking open the door 

in order to commit the offence of rape on the victim.  

    

  This PW-2 has been cross-examined by the defence at length, but 

the material portion of her evidence remained intact.  

 

  PWs 3,4,5,6 and 7 are hearsay witnesses and they have heard 

about the incident from the victim (Pw-2).  

 

  IO has proved the ejahar as Ext.2 and charge-sheet as Ext.4.  

 

18.  Criminal Intimidation u/s 506 IPC 

 

 In order to constitute an offence u/s 506 IPC, the prosecution 

must  prove :  

  

1. Threatening a person with any injury :  

 

(i) to his person, reputation or property ; or  

(ii) to the person, or reputation of any one in whom 

that person is interested.  
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2. The threat must be with intent :  

(i) to cause alarm to that person ; or  

(ii) to cause that person to do any act which he is not 

legally bound to do as the means of avoiding the 

execution of such threat ; or  

(iii) to cause that person to omit to do any act which 

that person is legally entitled to do as the means 

of avoiding the execution of such threat. 

 

The PW-2 in her deposition stated that the accused person while 

outraging her modesty put a dao in her neck. The other witnesses have not 

supported at all this version of the informant – victim. Moreover, the IO has not 

seized any dao in connection with this case. So, no case is made out u/s 506 

IPC.  

 

19.  ( Offence u/s 376 IPC  ) 

Rape 

  Section 375 IPC defines „rape‟ as under : 

   

  S. 375. A man is said to commit “rape” who, except in the under 

circumstances falling under any of the six following descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  

  Thirdly – With her consent, when her consent has been obtained 

by putting her or any person in whom she is interested in fear of death or of 

hurt.  

  Fourthly – With her consent, when the man knows that he is not 

her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

 

  Fifthly – With her consent, when, at the time of giving such 

consent, by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to 

which she gives consent.  
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  Sixthly – Without or without her consent, when she is under 

sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, prosecution must prove the 

following essentials :  

 

   (1) he had sexual intercourse with a woman ; (a) if the 

woman is below sixteen consent or willingness on her part would be irrelevant, 

except when the victim is his wife ; if the victim not united by wedlock with 

accused be sixteen or above, the Court is to find on evidence that there was no 

willing participation or active consent on the part of the victim woman.  

 

  Here, PW-2, the victim, is the prime witness in the instant case. 

Her depositions is that on the date of occurrence, at about 2 O‟clock (late night), 

the accused person by breaking open the door entered into her house and 

thereafter, outraged her modesty by putting a dao in her neck, as a result of 

which, she was pregnant, and subsequently gave birth a male child. This PW-2, 

during cross-examination, stated that the door of her house was closed with lathi 

from inside. She also stated that at the time of occurrence, she made no hulla. 

While putting a dao in the neck of the victim (PW-2), in such circumstances, the 

question of making any hulla does not arise at all. This witness was subjected to 

grilling cross-examination by the defence but the material portion of her evidence 

remained intact.  

 

  PW- 1 (MO) has fully corroborated the testimony of the victim 

(PW-2) to the effect that the victim was carrying pregnancy. This witness, on 

examination, found the victim carrying 18 weeks intra-uterine pregnancy.  

 

  PW-3, sister-in-law of the victim, heard from the victim about her 

pregnancy by the accused person, who subsequently delivered a male child at 

Guwahati. PWs 4, 5, 6 and 8 all heard from the victim (PW-2) that the victim was 

pregnant from the side of the accused who subsequently gave birth a male child.  

 

  PW-8, (IO), has proved the ejahar as Ext.6 and the charge-sheet 

as Ext.4.  
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   Learned defence advocate referring to the ejahar, dated 05-07-

2013 (Ext.2), medical report (Ext.1) dated 05-07-2013 and the deposition of the 

victim, dated 29-03-2014 in the court, pointing out the date of commission of 

rape, submits that prosecution has failed to establish the probable date of rape 

and as such, the prosecution version is not all believable. In support of his 

contention, learned defence advocate has placed reliance upon the following 

decision : 

 

(i) 2001 (4) GLJ 542 ;  

 

I have carefully perused the said decision.  

 

From the ejahar (Ext.2), it reveals that the ejahar was lodged on 

05-07-2013 and there the incident was stated to be occurred about six months 

prior to 05-07-2013, and if that is so, the incident occurred in the month of 

January/February, 2013. PW-1 (MO) examined the victim (PW-2) on 05-07-2013 

and after examination found the victim 18 weeks pregnancy and thereby 

meaning that the pregnancy starts in the last part of February, 2013. The victim 

PW-2) in her deposition recorded before the Court, on 23-03-2014, stated that 

the incident took place 10 months prior to that day, i.e. 23-03-2014 and if that is 

so, the incident took place in the month of July, 2013.  

 

In the present case, the victim (PW-2) is a dwarf, an illiterate 

rustic village woman. In the ejahar, (Ext.2), dated 05-07-2013, the victim has 

not specifically stated about the month in which the incident took place, but she  

clearly stated that the incident occurred prior to about six months i.e. before    

05-07-2013, that means that the probable month of incident is either 

January/February, 2013. According to the doctor (MO), the victim was 18 weeks 

pregnant on 05-07-2013. If we calculate the probable date of commission of rape 

as per the period of pregnancy (doctor‟s opinion), then also it falls in the month 

of February, 2013. So, it can safely be held that the probable date of commission 

of rape is February, 2013. 
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Here, in this case, neither the date of occurrence nor the probable 

month of occurrence is specifically mentioned either in the ejahar or in the 

depositions. Whereas, in the case law cited by the learned defence advocate, the 

probable month of occurrence has been clearly stated. Thus, it appears that the 

facts and circumstances of that case is not similar with the facts and 

circumstances of the present case.  

 

  In State of Himachal Pradesh –Vs- Asha Ram, 2006 CrLJ 

139 SC, Hon‟ble Apex Court observed, as follows :  

 

    “….. The courts should examine the broader probabilities of 

a case and not get swayed by minor contradictions or insignificant 

discrepancies in the statement of a prosecutrix, which are not of a 

fatal nature, to throw out an otherwise reliable prosecution case. If 

evidence of the prosecutrix inspires confidence, it must be relied 

upon without seeking corroboration of her statement in material 

particulars. If for some reason the Court finds it difficult to place 

implicit reliance on her testimony, it may look for evidence which may 

lend assurance to her testimony, short of corroboration required in 

the case of an accomplice. The testimony of the prosecutrix must be 

appreciated in the background of the entire case and the trial Court 

must be alive to its responsibility and be sensitive while dealing with 

cases involving sexual molestations.” 

   

   Learned defence counsel further submits that the prosecution has 

failed to furnish any proof that the victim (PW-2) is a dwarf. In this respect, PW-

4 (the mother of the victim), stated that the victim is a dwarf. PW-1 (MO) after 

examining the victim, found her short stature, so it can safely be held that the 

victim is a dwarf. Hence, the defence plea is not acceptable. 

 

   In the totality of the circumstances appearing in the record of the 

case, disclosed that the prosecutrix (PW-2) does not have strong motive to 

falsely implicate the accused person, therefore, this Court does not have 

hesitation in accepting the testimony of the prosecutrix.  
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20.    In view of the above discussions and considering all aspects, I hold 

that the prosecution has proved the case u/s 448/376 IPC against the accused 

person, beyond all reasonable doubt, but has failed to prove the case u/s 506 IPC. 

Hence, I convict the accused person under section 448/376 IPC and acquit him from 

the other offence.  

 

   Considering the gravity of the offence, it is held that the accused is 

not entitled to get the benefit of the provisions of law.  

 

   I have heard the accused /convict on the point of sentence in view of 

the provision of Section 235(2) of CrPC. The accused/convict submits that he is a 

mason by occupation having his old parents, minor children and wife. So, he prays to 

treat him leniently.  

 

   However, considering the facts and circumstances of the case and 

also considering the circumstances of the accused/convict, I am of the considered 

view is that the imposition of minimum sentence would meet the ends of justice. 

Accordingly, I sentence the accused / convict to suffer SI for 7 (seven) years and to 

pay a fine of Rs.3,000/- (rupees three thousand) only in default, to suffer SI for 

another 3 (three) months, u/s 376 IPC and to suffer SI for another 3 (three) months 

u/s 448 IPC. 

 

  The terms of imprisonment shall run concurrently.  

 

  The period of detention already undergone by the accused as under 

trial prisoner shall stands set off in view of the provisions of section 428 CrPC.  

 

  The bail bond stands cancelled.  

 

   Furnish a free copy of the judgment to the accused/convict u/s 363 

(1) of CrPC.  
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21.    Considering the circumstances of the victim (PW-2) and also 

considering the circumstances of the male child of the victim born out of the offence, 

I deem it necessary to award compensation to both of them as per provisions of 

Section 357 (A) of CrPC, which will be fixed by the District Legal Services Authority, 

Sonitpur, Tezpur.  

 

 Send a copy of the judgment to District Legal Services Authority, 

Sonitpur, Tezpur for information and necessary action.  

 

22.   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  

 

23.  The case is disposed of accordingly.  

 

           Given under my hand and seal of this Court on this day, the 22nd 

day of June, 2015.  

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

Dictated and corrected by me. 
 
 
  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur 
 

 
Dictation taken and  
transcribed by me : 
    
    

(J. K. Muru) 
Steno. 
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A  P  P   E   N  D   I   X 

Prosecution witnesses : 

 

PW-1     :   Dr. Tutumoni Hadique, MO 

PW-2     :   the victim girl 

 PW-3     :   Mustt. Achiya Khatun 

PW-4     :   Musst. Jahar Banu 

PW-5     :   Md. Kasem Alik 

PW-6     :   Mustt. Rayatun Nessa 

PW-7     :   Md. Safiqul Islam 

PW-8     :   Sri Rajani Kanta Barman, IO 

  

Defence Witness    : Nil  

Court Witness     : Nil  

 Prosecution Exhibits    :   

   

  Ext.1    :   Medical Report 

  Ext.2    :   ejahar 

  Ext.3   :   sketch map 

  Ext.4    :   Charge sheet 

Material  Exhibits    : Nil 

Defence Exhibit    : Nil 

Court Exhibit     : Nil 

Exhibit produced by witness   :  Nil 

 

           (P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 

 

**** 

 

 

 

 

 


